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This chapter will provide a general overview of the recruitment process, which is the �rst step 
to any employment relationship.

Deciding to hire a new sta� member is one thing, but �nding the right �t is another. Naturally, 
employers want to know everything that they can about who they are potentially hiring. However, 
when it comes to recruitment, there are several dos and don’ts.
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Process

The recruitment process consists of several key steps, which are summarised below. 

Consider what your employment needs are, including what would make someone successful 
in the role, and what level of skill and experience is required. Use this exercise to create a job 
description  

Advertise the role 

Shortlist candidates based on skills and experience to perform the role

Interview preferred candidates (consider if second interviews are required)

Select preferred candidate

Ask the preferred candidate for at least two references and complete reference checking

O�er employment

Consider whether an o�er of employment should be conditional on any pre-employment 
checks (covered further in our next edition)

At each step of the process, care must be taken not to discriminate against a candidate or breach a 
candidate’s privacy (even inadvertently). These are common and potentially costly pitfalls in the 
recruitment process.



Discrimination

Employers must be careful not to ask candidates 
questions that may be considered discriminatory.

Under the Human Rights Act 1993, there are 
several ‘prohibited grounds’ of discrimination.[1]

These include, but are not limited to, 
discriminating against a candidate based on sex, 
religious belief, family status, race, disability, or 
sexual orientation. If an employer asks a 
candidate a question that relates to a prohibited 
ground of discrimination, or treats someone 
di�erently based on one of these grounds, the 
candidate may allege that they have been 
unlawfully discriminated against. In which case, 
they may make a complaint to the Human Rights 
Commission.

The reasoning behind this is that the prohibited 
grounds of discrimination generally have no 
impact on a candidate’s ability to perform a role. 
For example, whether a person is married with 
children does not generally impact on that 
person’s ability to perform a role successfully.  
You would be surprised how often we see an 
application form asking for a candidate’s 
relationship status and number of dependents, 
which is concerning as it suggests that an 
employer is making hiring decisions based on 
irrelevant considerations. 

Nonetheless, there are exceptions where a 
particular trait may be required for a role. While 
ordinarily it would be discriminatory to exclude 
an applicant based on race, an exception may 
be where the role requires someone who 
speaks mandarin due to having a large Chinese 
client base. 

Generally, if employers focus only on a 
candidate’s ability to meet the skills, 
experience and competencies of the role 
during the recruitment process (and not other 
irrelevant factors), then they should avoid 
running into problems.

[1] Human Rights Act 1993, s 21.



Some of our most frequently asked 
questions on discrimination are set out 
below: 

Can I ask a candidate if they have, 
or are intending to have, children? 

No, a candidate’s family status is irrelevant as to whether they can perform 
a role or not.

Can I ask a candidate if they are 
married or have a partner? 

No, unless very limited circumstances exist, such as whether they have a 
relationship with an existing employee of the company (which could create 
a con�ict of interest in the workplace).

Can I ask a candidate if they have a 
visa? 

Yes, if you do so correctly.  Employers legally must ask for evidence that 
candidates are entitled to work in New Zealand.

Can I ask a candidate how old they 
are? 

No, unless it is relevant to the role, such as being old enough to work in a 
licensed premises.

Can I ask a candidate if they have a 
medical condition?  

Yes, but this needs to be managed carefully. For example, you can ask if a 
candidate has a medical condition which may impact on the candidate’s 
ability to perform the role that they are applying for.



Privacy

Employers must also be careful when collecting 
information about candidates during the recruitment 
process. Employers should ensure that they speci�cally 
get the candidates agreement and consent to contact 
referees or other sources of information before doing so. 

In a recent decision of the O�ce of the Privacy 
Commissioner, a privacy complaint was upheld when an 
organisation contacted a candidate’s current employer 
without the candidate’s consent.[1]  

Listing a former or current employer on a candidates 
resume does not amount to consent to contact those 
employers. Employers should be careful to only collect 
information from the candidate directly, or from others 
with the candidate’s consent. 
 

   [1] Case note 287445 [2021] NZPrivCmr 4. 



Summary

As you can see, there are several things to keep in mind when 
navigating the recruitment process. First and foremost, we recommend 
that employers focus only on whether candidates have the skills and 
experience to perform the role and ensure that any information 
collected about the candidate is done so with their permission. 

We have prepared the a checklist for you to work through on the 
following page when it comes to hiring your next employee.

Disclaimer: This 'Back to Basics' employment law series provides general information only, current at 
the time of production. Any advice in it has been prepared without taking into account your personal 
circumstances. You should seek professional advice before acting on any material.



Checklist
Consider what your employment needs are, including what would make someone successful in the 
role, and what level of skill and experience is required

Create a job description

Advertise the role (completing the previous steps should help you to su�ciently describe the role 
and attract the right candidates)

Shortlist applicants based on skills and experience to perform the role (select the most appropriate 
candidates to interview)

Arrange interviews with the preferred candidates and consider who is appropriate to attend the 
interview (often it is helpful to have at least two people attend to assess suitability)

Consider if second interviews are required (this may be with other members of your team for 
another point of view regarding suitability for the role)

Select your preferred candidate based on the skills and experience to perform the role

Ask the preferred candidate for at least two references

Conduct reference checking, and only speak to the speci�c referees provided by the candidate. 
Some good questions and topics to cover when reference checking are:

•  Con�rm that dates of employment are the same as listed on the candidate’s resume

• Whether the referee would have any hesitations in recommending the candidate

• How the candidate works as part of a team

• Whether the candidate has any areas that need development

• What the candidates’ strengths and weaknesses are

• Whether the referee would re-employ the candidate

• Whether there is anything else that you should be aware of before making a �nal decision

If satis�ed with reference checking, select preferred candidate. If not, go back to the list of 
shortlisted applicants and repeat the process 

O�er employment 


